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SERVICE SCHEDULE

1.
INTERPRETATION

In this Contract:

“BT” means British Telecommunications plc of 81 Newgate Street, London EC1A 7AJ, registered in England No. 1800000.

“BT Employees” means people employed by BT and sub-contractors of BT.
“BT Equipment” means equipment (including any hardware or software) placed on a Site, for the provision of the Survey Services as more fully described in the Service Schedule.

“BT Group Company” means a BT subsidiary or holding company including without limitation a holding company of BT, or a subsidiary of any such holding company, all as defined by Section 736 of the Companies Act 1985, as amended by the Companies Act 1989.

“Carrier Price List” means the document containing a list of BT’s charges and terms that apply to the Service and which can be seen at http://www.btwholesale.com/contractual information.
“Commencement Date” means the date upon which BT starts to perform the Survey Services as set out in the Service Schedule / Order. 

“Contract Order Form” means the form signed by the Customer to enter into this contract.
“Contract” means, in order of precedence, these Conditions, the Service Schedule, the relevant section of the Carrier Price List, the Contract Order Form, and the Order.
“CRF” means a Customer Requirements Form;

“Customer” means the Customer named on the Contract Order Form.  BT may accept instructions from a person who BT reasonably believes is acting with the Customer’s authority or knowledge. 

“Deliverables” means the Deliverables listed in the Service Schedule or Order.
“eCo Order” means the online ordering system used for placing Orders.
“Fee” means total sum payable by customer in consideration for the survey services provided by BT, as described in the Carrier Price List. 

“Material” means software manuals, information data, drawings and other documents or materials. 

“Order” means an order for Survey Services.
“Service Schedule” means the Service Schedule to this Contract. 

“Survey Manual” means the non-contractual manual giving details of the Survey Services; 
“Survey Services” means the survey services defined in the Service Schedule to this Contract and the Order. 

“Site” means a place at which BT agrees to provide the Service.

2.
COMMENCEMENT OF THIS CONTRACT


This Contract begins on the date that the Contract Order Form is signed by the parties. 

3.
PROVISION OF THE SURVEY SERVICES

3.1
BT will provide the Survey Services to the Customer on the terms of this Contract.

3.2
BT will use reasonable endeavours to provide the Survey Services from the Commencement Date as set out in the Service Schedule or Order. All dates will be estimates only.
3.3 BT will provide the Survey Services with reasonable skill and care.

4.
BT EMPLOYEES

4.1
BT will provide the Survey Services using such BT Employees as it considers suitably qualified to undertake the work. BT will use reasonable endeavours to maintain continuity of the BT Employees who perform the Survey Services but reserves the right at any time to change those BT Employees. 

4.2
BT Employees engaged in the performance of the Survey Services will at all times remain under the direction and control of BT. 

4.3
Nothing in this Contract will prevent BT from having BT Employees involved in the performance of the Survey Services under this Contract perform similar services for other customers, or in any way restrict BT’s use of such BT Employees. 

4.4 The Customer agrees that during the course of this Contract and for a period of 12 months after its termination it will not employ, or engage as an independent consultant, or offer such employment or engagement to any of the BT Empoyees who have been involved in providing the Survey Services, without BT’s prior written consent. 

5.
BT EQUIPMENT

5.1
If BT needs to install BT Equipment at a Site to enable BT to provide the Survey Service the Customer will prior to installation:

(a)
prepare the Site in accordance with BT’s reasonable instructions, if any;

(b)
make available a suitable place and conditions for the BT Equipment; and

(c) provide at no charge to BT sufficient electricity to power the BT Equipment.

6.
ACCESS AND SAFETY 

6.1
To enable BT to carry out its obligations under this Contract, the Customer will comply with any reasonable instructions issued by BT. 

6.2
BT and the Customer will meet each other’s reasonable requirements for the safety of people on any Site.

6.3 The Customer will provide BT with all Material concerning the Customer’s operations and activities and access to all personnel necessary to enable BT to perform the Survey Services. 

7.
INTELLECTUAL PROPERTY RIGHTS 

7.1 BT grants the Customer a non-exclusive non-transferable licence to use the Material produced for or supplied to the Customer by BT (if any) under this Contract for the Customer’s own internal purposes.

7.2 The Customer will not, without BT’s prior written consent, copy, decompile or modify the software, nor copy the manuals or documentation (except as permitted by law).

7.3
Where software is supplied for the Customer’s use the Customer will sign any agreement reasonably required by the owner of the copyright in the software to protect the owner's interest in that software.

7.4
Other than as expressly set out nothing in this Contract will require BT to transfer, assign or licence any intellectual property or grant any intellectual property rights to the Customer.

7.5
BT may use any know-how acquired, principles learned or developed, or experience gained, during the performance of this Contract to perform work for other customers.
8.
INTELLECTUAL PROPERTY RIGHT INDEMNITIES

8.1
BT will indemnify the Customer against any claims and proceedings arising from infringement of any intellectual property rights through BT’s provision of the Survey Services to the Customer.  As a condition of this indemnity the Customer must:

(a)
notify BT promptly in writing of any allegation of infringement;

(b) make no admission relating to the infringement; 

(c)
allow BT to conduct all negotiations and proceedings in respect of any such claims and give BT all reasonable assistance in doing so (BT will pay the Customer’s reasonable expenses for such assistance); and

(d)
allow BT to modify the Survey Services, or any item provided as part of the Survey Services, so as to avoid the infringement, provided that the modification does not materially affect the performance of the Survey Services. 

8.2 The indemnity in paragraph 8.1 does not apply to infringements caused by the use of the Survey Services in conjunction with other equipment, software or services not supplied by BT or to infringements caused by designs or specifications made by, or on behalf of, the Customer. The Customer will indemnify BT against all claims, proceedings and expenses arising from such infringements.

8.3
The limitations and exclusions of liability contained in paragraph 11 do not apply to this paragraph.

9.
CONFIDENTIALITY

9.1
The parties will keep in confidence any information (whether written or oral) of a confidential nature (including software and manuals) obtained under this Contract and will not, without the written consent of the other party, disclose that information to any person (other than their employees or professional advisers, or in the case of BT the employees of a BT Group Company or their suppliers, who need to know the information).

9.2
This paragraph 10 will not apply to:

(a)
any information which has been published other than through a breach of this Contract;

(b)
information lawfully in the possession of the recipient before the disclosure under this Contract took place;

(c)
information obtained from a third party who is free to disclose it; and

(d)
information which a party is requested to disclose and, if it did not, could be required to do so by law.
9.3
This paragraph 9 will remain in effect for 2 years after the termination of this Contract.

10.
CHARGES AND DEPOSITS

10.1 The charges for the Survey Services will be calculated in accordance with the Carrier Price List.  Charging will begin on the Commencement Date.  

10.2
BT may revise the charges on 7 days’ written notice to the Customer.
10.3
The Customer will pay the charges within 28 days of the date of BT's invoice.  BT may charge daily interest on late payments in accordance with the Late payment of Commercial Debts (Interest) Act 1998 for the period beginning on the date on which payment is due and ending on the date payment is actually made.
10.4
All charges will be invoiced and paid in pounds sterling.  Value Added Tax which is payable by the Customer will be added to BT's invoices as appropriate.

11.
LIMITATION OF LIABILITY

11.1
BT’s liability for errors or omissions in the provision of the Survey Services is limited to providing such Survey Services as are necessary to correct such error or omission. BT will only be liable to perform such corrective work if the error or omissions are notified to BT by the Customer within three months of the Commencement Date. 

11.2
Neither Party excludes or restricts its liability under this Contract for death or personal injury caused by its own negligence or negligence of its employees or agents acting in the course of their employment or agency or to any extent not permitted by law.

11.3
Subject to any express terms and conditions of this Contract to the contrary, neither Party shall be liable to the other in contract, tort (including negligence), breach of statutory duty or otherwise for any direct loss:

(a)
of revenue;

(b)
of time;

(c)
from wasted expenditure;

(d)
of anticipated savings;

(e)
of anticipated profits;

(f)
of anticipated revenue;

(g)
of opportunity;

(h) of data

(i) of use;

(j) of business; or

(k) from business interruption; or

any other direct loss which may arise in relation to this Contract.


11.4
In relation to this Contract, each Party’s liability to the other in contract, tort (including negligence), breach of statutory duty or otherwise for direct loss:

(a) of profits; or

(b)
of or physical damage to any tangible property; or

(c)
reasonably incurred as a result of having the Service completed to a similar standard by a third party; 


is limited to £1 million for any one incident or series of connected incidents and to £2 million for all incidents connected or unconnected in any period of 12 calendar months.


11.5
Neither Party shall be liable to the other in contract, tort (including negligence), breach of statutory duty or otherwise for indirect or consequential loss:

(a)
of profit;

(b)
of revenue;

(c)
of time;

(d)
from wasted expenditure;

(e)
of anticipated savings;

(f)
of anticipated profit;

(g)
of anticipated revenue;

(h)
of opportunity ;

(i)
of data;

(j)
of use;

(k)
from business interruption;

(l) of business;

(m) from physical damage to tangible property;

(n) incurred as a result of having the Service completed to a similar standard by a third party;

or any other indirect or consequential loss or punitive damages which may arise in relation to this Contract.

11.6
Each provision excluding or limiting liability operates separately. If any provision (or part thereof) is held by a court to be unreasonable or inapplicable, the other parts shall continue to apply.

11.7
This clause 11 shall continue in force after the termination or expiry of this Contract.

12.
MATTERS BEYOND  THE REASONABLE CONTROL OF EITHER PARTY 

12.1 If either party is unable to perform any obligation under this Contract  because of a matter beyond that party's reasonable control such as lightning, flood, exceptionally severe weather, fire, explosion, war, civil disorder, industrial disputes  or acts of local or central Government or other competent authorities, or events beyond the reasonable control of that party's suppliers, that party will have no liability to the other for that failure to perform.

12.2
In the event of:

(a)
a refusal or delay by a third party to supply products or services to BT essential to BT providing the Survey Services to the Customer and where there is no alternative service available at reasonable cost; or

(b)
the imposition of restrictions of a legal or regulatory nature which prevent BT from providing the Survey Services 

then BT will have no liability to the Customer for failure to provide the Survey Services.

12.3
If any of the events detailed in paragraphs 12.1 or 12.2 continue for more than 3 months either party may serve notice on the other terminating this Contract. 

13.
ESCALATION AND DISPUTE RESOLUTION

13.1
If a dispute arises between the parties to this Contract, the parties will use their reasonable endeavours to settle the dispute in accordance with the following procedures:

(a) a dispute which has not been settled by the Customer's representative and the BT representative within 7 days of the matter being raised, may be escalated by either party to the first level by written notice to the other party;

(b)
if the dispute is not resolved at the first level within 7 days of escalation either party may refer the dispute to the second level.


The parties representatives and the people to whom a dispute must be escalated at the first and second levels  are as notified by either party to the other, from time to time.

13.2
If a dispute is not resolved after the procedures set out in paragraph 13.1 have been followed then, if the parties agree, the dispute will be referred to a mediator:

(a)
the mediator will be appointed by agreement of the parties. In the event of a failure to agree within 3 days of a proposal by one party, the mediator will be appointed by the Centre for Dispute Resolution (CEDR);

(b) within 14 days of the appointment of the mediator the parties will meet with the mediator in order to agree the procedure to be adopted for the negotiations;

(c) all negotiations connected with the dispute will be conducted in confidence and without prejudice to the rights of the parties in any further proceedings;

(d)
if the parties reach agreement on the resolution of the dispute the agreement will be put in writing and once signed by the parties will be binding on them;

(e)
if the parties are not prepared to agree to the dispute being referred to a mediator, or fail to reach agreement within 2 months of the mediator being appointed then either party may exercise any remedy that it has under this Contract. 
14.
TERMINATION OF THIS CONTRACT BY NOTICE

Either party may terminate this Contract  by giving 3 months notice in writing to the other party. 

15.
BREACHES OF THIS CONTRACT

15.1
Either party may terminate this Contract:

(a) immediately on notice if the other party commits a material breach of this Contract, which is capable of remedy, and fails to remedy the breach within a reasonable time of a written notice to do so; or

(b)
immediately on notice if the other party commits a material breach of this Contract which cannot be remedied;  or

(c)
on reasonable notice if the other party is repeatedly in breach of this Contract and fails to remedy the breach within a reasonable time of a written notice to do so; or

(d) immediately on notice if the other party is the subject of a bankruptcy order, or becomes insolvent, or makes any arrangement or composition with or assignment for the benefit of their creditors, or goes into voluntary (otherwise than for reconstruction or amalgamation) or compulsory liquidation, or a receiver or administrator is appointed over their assets, or if the equivalent of any such events under the laws of any of the relevant jurisdictions occurs to the other party.

(e) immediately upon notice if BT is directed by OFCOM to cease the Survey Services.

15.2 If BT is entitled to terminate this Contract under paragraph 15.1, BT may, on giving prior notice where practicable, suspend the Survey Services without prejudice to such rights.  Where the Survey Services are suspended under this paragraph the Customer must pay the charges for the Survey Services until this Contract is terminated.

15.3
If either party delays in acting upon a breach of this Contract that delay will not be regarded as a waiver of that breach.  If either party waives a breach of this Contract that waiver is limited to that particular breach. 

16.
CHANGES TO THIS CONTRACT

17.1
Without prejudice to clause 10.2, BT may change this Contract at any time by giving not less than 30 days notice in writing before the change takes effect in order to:

(a) comply with any legal or regulatory obligation; or

(b) protect the use of the BT Corporate Marks; or

(c) maintain the integrity or security of the Service or BT Network; or

(d) improve clarity, or make corrections to typographical errors;

17.2
The change will take effect at the expiry of the 30 days period. 

17.3
BT may also change this Contract at any time with the agreement of the Customer.  

17.
TRANSFER OF RIGHTS AND OBLIGATIONS


Neither party may transfer any of its rights or obligations under this Contract, without the written consent of the other, except that BT may transfer its rights or obligations (or both) to a BT Group Company without consent.

18.
ENTIRE AGREEMENT

18.1 Subject to paragraph 16, this Contract contains the whole agreement between the parties and supersedes all previous written or oral agreements relating to its subject matter. 

18.2
The parties acknowledge and agree that:

(a) they have not been induced to enter into this Contract by any representation, warranty or other assurance not expressly incorporated into it; and

(b) in connection with this Contract their only rights and remedies in relation to any representation, warranty or other assurance are for breach of this Contract and that all other rights and remedies are excluded.  

18.3
The provisions of paragraphs 18.1 and 18.2 shall not affect the parties rights or remedies in relation to any fraud or fraudulent misrepresentation.

18.4 A person who is not party to this Contract has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Contract, but this does not affect any right or remedy of a third party which exists or is available apart from that Act.

19.
NOTICES

19.1 Notices given under this Contract must be in writing and may be delivered by hand or by courier, or sent by first class post, fax, or e-mail, to the following addresses:

(a)
to BT at the address of the BT office shown on the Service Schedule or any alternative address which BT notifies to the Customer;

(b)
to the Customer at the address to which the Customer asks BT to send invoices, the address of the site or, if the Customer is a limited company, its registered office.

20.
SEVERABILITY

If any provision of this Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of its provisions will continue in full force and effect as if this Contract had been executed with the invalid, illegal or unenforceable provision omitted.

21.
LAW AND JURISDICTION

This Contract is governed by the law of England and Wales. 
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